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Question 1 


ABC Transport Ltd (ABC) is publicly listed on the Australian Securities Exchange (ASX). 
The directors of ABC own 30 per cent of the company’s issued shares and the remaining 
70 per cent of shares is held by a variety of different shareholders. Interstate Transport 
Services Ltd (ITS), the main competitor of ABC, has recently purchased 15 per cent of ABC 
shares on the ASX, with a view to using this shareholding as a solid base for launching a 
hostile takeover bid for ABC. 


The directors of ABC, being afraid that an imminent takeover bid by ITS may succeed, have 
begun considering measures to obstruct a takeover. At a recent Board meeting, the 
directors passed a resolution that ABC should issue one million new shares at the market 
price to the present directors and various employees of the company who are friends of the 
management. The minutes of the Board meeting set out the following reasons for the share 
issue: 


1. ABC requires further capital for expansion; 
2. The share issue will provide an incentive to employees to increase productivity; 
3. It will prevent ITS from successfully taking over ABC. 


If the share issue proceeds according to the proposal, ABC’ directors and friendly employees 
will control 55 per cent of the shares in the company. 


Advise ITS on both (a) and (b): 


(a) Have the directors of ABC breached any of their duties under the general law 
and the Corporations Act 2001 (Cth)? 

(b) Would your answer be different if the company’s shareholders voted in favour 
of the share issue? 
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Question 2 


ECO Construction Ltd (ECO) is a construction and development company listed on the 
Australian Securities Exchange (ASX). The board of ECO has five directors. The only 
executive directors on the ECO board are Alinta, the managing director, and Bindi, the 
company’s chief finance officer. The others are non-executive directors. 


Over the past few years, ECO’s financial position has deteriorated. Apart from Bindi, the 
directors are unaware that ECO’s liabilities have vastly exceeded its assets and that the 
company has had difficulties in paying its subcontractors and suppliers on time. Bindi makes 
sure that the other four directors were kept in the dark about this and did not give them 
meaningful or accurate financial information. The directors were satisfied with Bindi’s false 
assurances that the company’s finances were satisfactory. 


At a recent ECO Board meeting, Alinta requested the Board to approve the acquisition of a 
development site in Sydney owned by TOP Pty Ltd (TOP) for $100 million, to be borrowed 
from State Bank Ltd. Alinta explained that this site was suitable for a 70-storey office building. 
The Board agreed with her suggestions, notwithstanding that Alinta provided only sketchy 
details. In particular, the other directors were unaware that TOP was controlled by Bindi’s 
husband and TOP had been trying unsuccessfully to sell the development site for $50 million. 
The Board was also unaware that the zoning laws did not permit the construction of a 70- 
storey building on the site. 


A few days ago, the non-executive directors ordered an investigation of ECO’s financial 
position. As a result, they became aware of the zoning laws and the fact that TOP was 
controlled by Bindi’s husband. They forced Alinta and Bindi to resign and reported the matter 
to the Australian Securities and Investment Commission (ASIC). 


Advise the ASIC on both (a) and (b): 


(a) Have Alinta and Bindi and the non-executive directors of ECO breached any of 
their duties under the general law and the Corporations Act 2001 (Cth)? 

(b) What remedy, if any, may the ASIC seek against them under the general law and 
the Corporations Act 2001 (Cth)? 
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Question 3 


Dundee, an electrical engineer of an Australian listed company, SACO Engineering Ltd 
(SACO), has recently conducted preliminary tests on a superconductive material at room 
temperature. If the tests can be successfully confirmed, it would be a huge scientific 
breakthrough with enormous commercial benefits for SACO. Monty, the chief executive officer 
of SACO, learns of the tests and sends a memo to all SACO’s staff who know of the tests, 
urging them to ensure complete confidentiality of information pertaining to the tests. 


Before Dundee’s tests are confirmed, the SACO Board of Directors offers Monty options on 
the company’s shares as part of his remuneration package. Monty accepts them without telling 
the Board of Dundee’s tests. Furthermore, Monty purchases $2 million worth of SACO’s 
shares from OZ Superannuation Management Ltd (OZ), one of SACO’s major institutional 
shareholders. Monty uses a stock broker, who does not disclose for whom the purchase is 
made. 


When SACO confirms the tests and duly discloses the discovery to the Australian Securities 
Exchange (ASX), the company’s share price quickly doubles its value. 


Answer both (a) and (b): 
(a) | Has Monty breached any duty owed to SACO under the general law and the 


Corporations Act 2001 (Cth)? 
(b) Is Monty liable to OZ under the general law and the Corporations Act 2001 (Cth)? 
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Question 4 


BEST Ltd (BEST) is an Australian listed fashion retailer company which owns a leading chain 
of fashion shores throughout Australia. The majority shareholders of the company comprise 
the Adoni family. Mick Adoni, the Chief Executive Officer (CEO) of BEST, is keen to retire and 
pass the role of CEO over to his son, Simon Adoni. Simon has been on the BEST Board of 
Directors for two years. 


BEST is audited by ACE, a small accounting firm that specialises in complex audit work with 
3 partners and 8 accountants. ACE has been auditing the accounts of BEST for 5 years and 
the partner in charge of the audit, Jedda, is a close friend of Mick Adoni. 


During the audit for the 2016/2017 financial year, Lisa, a junior auditor employed by ACE with 
only one year’s experience in auditing, discovers some discrepancies during her testing of the 
level of inventories. Lisa is also friendly with a fashion designer, Cara. In September 2017, 
Lisa attended the launch of Cara’s new fashion collection. The invitation said ‘Cara’s new 
collection — brought to you by Simon Adoni.’ When Lisa spoke to Cara, Cara told Lisa that 
Simon had given her a BEST cheque for $1 million to fund the collection. 


Lisa reported both the discrepancies with the inventories and her conversation with Cara to 
Jedda. Jedda replied: ‘Look Lisa, it’s Mick’s last set of accounts as CEO, so let’s not upset 
him and I’m sure everything is fine as he is a great CEO.’ As a result, Lisa makes no further 
enquiries into these matters. In October 2017, the financial accounts for BEST were signed 
off by the directors and the auditors and were released to the Australian Securities Exchange 
(ASX). 


In December 2017, a rival fashion retailer company, ICON Ltd (ICON), launched a takeover 
bid for BEST. The Board of BEST decided to support the takeover and offered ICON the 
opportunity to examine its books and conduct a full due diligence. ICON declined and said 
that it was content to rely on BEST’s published annual financial statements. The takeover was 
successful and in January 2018, ICON took full control of BEST. After the takeover, ICON 
discovers that the inventories were overstated in the accounts by $5 million and that Simon 
had not been authorised to give the cheque of $1 million to Cara. 


Answer both (a) and (b): 
(a) | Has ACE breached any of its duties owed to BEST under the general law and 


the Corporations Act 2001 (Cth)? 
(b) What remedy, if any, may BEST seek against ACE? 
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